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Attorney Prell and Councilor Van Sickle:
 
Please find attached a letter, with reference documents, from the Department of Natural Resources
proposing a resolution to an easement issue with the Paine family.  Questions or concerns can be
directed to Secretary’s Director James Yach.  Paper copies will be sent via U.S. Mail to Frederick L. &
Nancy Paine and Frederick A. & Dawn Paine.
 
Have a great afternoon,
 
We are committed to service excellence.
Visit our survey at http://dnr.wi.gov/customersurvey to evaluate how I did.
 

Adam Lindsey
Paralegal – Bureau of Legal Services
Wisconsin Department of Natural Resources
P.O. Box 7921, Madison, WI  53707
Phone: (608) 261-0767
adam.lindsey@wisconsin.gov 

 dnr.wi.gov
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December 5, 2022 


 


Attorney Frog Prell 


Council Member Jenny Van Sickle 


City of Superior 


1316 N. 14th Street 


Superior, WI  54880 


 


Frederick L. and Nancy K. Paine 


11 Belknap Shores 


Superior, WI  54880 


 


Frederick A. and Dawn E. Paine 


12 Belknap Shores 


Superior, WI  54880 


 


 Subject:  Resolution of Easement Violations by Reducing Easement Area 


 


Dear Attorney Prell, Councilor Van Sickle, Frederick L. & Nancy Paine, and Frederick A. & Dawn Paine: 


 


I appreciate that the City of Superior and members of the Paine family have reached out to follow up on 


conversations we began in 2018-2019 regarding development on property that is encumbered by a conservation 


easement prohibiting structures, easements and other alterations on the property both above and below the 


ordinary high-water mark of the St. Louis River. It would be a great benefit to all parties concerned if we could 


resolve the issues associated with this property, and on behalf of the Department of Natural Resources (“DNR”), I 


express my appreciation for the Paines’ getting the ball rolling by providing a starting point that Councilor Van 


Sickle shared with Cherie Hagen of the DNR’s Office of Great Waters. I am presenting DNR’s solution that 


honors the purpose of the easement and resolves ongoing waterways violations while releasing the easement from 


the developed portions of the property beyond the shore (see attached map) and making DNR whole. I hope that 


you accept the good intentions behind this proposal and agree that it makes sense for all parties concerned.  


 


To frame this proposal, I will provide information that the parties already know or possess because it is helpful to 


have the relevant information in one place.  


 


As you know, in 1989 the City of Superior granted DNR a “Limited Development Easement” (“Easement”) as 


part of an exchange that provided for DNR’s de-designation of Barker’s Island as a bird sanctuary. The Easement 


encumbered property the City owned that included, “submerged lands which lie beneath the St. Louis River.” It 


noted that DNR wished to protect and enhance as fish and wildlife habitat, and it provided that, “The City, its 


successors and assigns, shall not perform any alteration of the easement area; shall not place any structure or 


material on, over, or under the easement area; and shall not convey any other easement for any purpose, 


including but not limited to, road or utility easements upon the easement area without the prior written 


authorization of [DNR].” (Easement, pp. 1, 2). The easement area was defined as:  


 


Government Lot 5 and that part of the Northeast Quarter (NE ¼) of the Southwest Quarter (SW 


¼) lying southwesterly of the U.S. Highway 2 right-of-way, Section 15, Township 49 North, 


Range 14 West, City of Superior, Douglas County, Wisconsin 


 


 
 


Tony Evers, Governor 
Preston D. Cole, Secretary 


 Telephone 608-266-2621 
Toll Free 1-888-936-7463 


TTY Access via relay - 711 


 


State of Wisconsin 
DEPARTMENT OF NATURAL RESOURCES 
101 S. Webster Street 
Box 7921 


Madison WI  53707-7921 


 dnr.wi.gov 
wisconsin.gov 
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(Easement, p. 1). The Easement further provides that DNR staff or agents, “have the right to enter the easement 


area by water for the purpose of inspection or maintenance of the easement area or for the purpose of placing or 


removing any material, fill, structures, or objects on or from the easement area” (Easement, p. 2). 


 


About three and a half years after the Easement was recorded, the City quit claimed its interest in the NW ¼ of the 


SW ¼ and the NE ¼ of the SW ¼ of Section 16, along with other lands, lying north of Belknap Street and South 


of the U.S. Highway 2 right-of-way to Frederick L. and Nancy Paine. In 1994 the City corrected the legal 


description in the deed to replace “the NW ¼ of the SW ¼” of Section 16 with “Government Lot 5.” 


 


Mr. Paine obtained a sanitary permit for a 3-bedroom house and constructed a home on Government Lot 5 (and 


Gov. Lot 6) in 1993. In approximately 1995, a barge was towed to an area of the St. Louis River near the house 


and at some time, a pier was also installed in the easement area.  


 


In 2007, Mr. Paine approached DNR about building a marina in the St. Louis River. DNR waterway permitting 


staff found a copy of the Easement and advised Mr. Paine that the Easement prohibited the marina, the barge that 


had now settled onto the bed of the river, and the other development (house, deck, garage, lawn) that had occurred 


on the easement area. The barge and its associated pier violate the Easement and are detrimental to fish and 


wildlife habitat. As an unpermitted structure on the bed of the river, the barge actively infringes on the public’s 


interest in navigable waters and constitutes a public nuisance. 


 


In 2008, Frederick L. and Nancy Paine created a 150’ x 90’ lot straddling Government Lots 5 and 6 where their 


house and garage had been built. They then deeded the remainder of Government Lot 5 to Frederick A. and Dawn 


Paine, who constructed a house and driveway. The area around both houses is mowed, and the majority of that 


portion of the NE ¼ of the SW ¼ of Section 16 that is encumbered by the Easement is being used as a hayfield. 


 


The structures, as well as the filling, grading and clearing associated with each, are violations of the Easement, as 


are the driveways and agricultural use in the easement area, the barge, the pier, any other development near the 


shore. The houses/garages and driveway areas are relatively permanent, but the rest is not. Therefore, the 


Department proposes the following: 


 


Provisions related to Frederick L. and Nancy Paine: 


• DNR releases the Easement from that portion of Lot 1, CSM 1075 located in Government Lot 5 of 


Section 16, T. 49 N., R. 14 W. 


• Frederick L. and Nancy Paine agree to stop altering the vegetation on the portion of the NE ¼ of the SW 


¼ of Section 16 that is encumbered by the Easement and to comply with the terms of the Easement on 


this property. 


 


Provisions related to Frederick A. and Dawn Paine:  


• DNR releases the Easement from that portion of Frederick A. and Dawn Paine’s property south of the tree 


line adjacent to their driveway and east of a line 35 feet landward of the ordinary high-water mark of the 


St. Louis River. See attached map.  


• Frederick A. and Dawn Paine agree to cease altering the vegetation on the remainder of their property 


encumbered by the Easement. 


• The barge, pier, any other structures, and property within 35 feet of the ordinary high-water mark of the 


St. Louis River are removed by June 1, 2023. 


 


Provision related to all: 


• DNR is compensated for the value of the property rights that are reinstated with the removal of the 


Easement. 
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This proposal eliminates or corrects all violations of the Easement, adds value to the properties where the homes 


have been constructed, helps restore the habitat in and near the St. Louis River, and makes DNR whole for the 


partial removal of the Easement. We hope you agree that this is a fair and simple resolution and are happy to 


discuss its details at your convenience. Secretary’s Director James Yach will serve as the DNR’s spokesperson in 


this matter. He can be reached at jamesa.yach@wisconsin.gov or (608) 218-0711. 


 


Sincerely, 


 


Diane L. Milligan 
Diane L. Milligan 


Deputy Counsel 


 


 


Encls. (Easement and map) 


CC via email (w/Encls.): Mayor Paine, Jason Serck, James Yach, Connie Antonuk, Cherie Hagen, Paul 


Cunningham, Paul Piszczek, Steve LaValley, Jennifer Croonborg-Murphy, Mike Kowalkowski, Jim Lemke, Peter 


Wolter, Nikki Flamang, Aubrey Johnson  



mailto:jamesa.yach@wisconsin.gov
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County Parcel Lines


Existing Easement AreaEasement Release Area


35 foot wide Easement Area to Retain


City of Superior Limited Development Easement
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